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Honorable Tom -Sealy, Chairman - - Letter-Opinion No. MS-263
Board of Regents o ) o .
University of Texas : ~-Re:” The- construction of the
P. 0. Box 670 : ~ provisions of Article

Midland, Texas K .« ..VII, Sectlion.lla of.the -
, - . : - Constitution. of. Texas. with
reference to procedure to .
‘be followed by the Univer-
- ity of Texas in the in--
T - vestment of the Permanent
Dear Mr. Sealy: Cl ) :University Fund. .

~Your request for an opinion preaents questions relating to the
investment of the Endowment or Permanent University Fund of the
University of Texas, and are as follows- '

i. In purchasing gecurities: permitted by the
. provisions of Article 7, Section 1ll(e) of
Texas, may payment be made before manual
delivery of the aecurities?

2. Will the University of Texas be required
' to pay transfer taxes?

3. 'What 18 the proper treatment for gains and . i
* losses in the sale of securities under Ll
Article 7, Section 11(&) of the Constitution .
. of Texas?
. .Your letter states the rollowing facts as & predicate for the
firset question: The rules and regulations governing members of
“the principal stock exchanges require payment on the fourth '
business day Tollowing the purchase of securities. Under normsal
business conditions, two or three weeks may be required for the
‘¢learance, transfer and issuance of the newv stock certificates.
" Your. question is whether the University of Texas may mske such

 payments, prior to delivery, without lending the credit of the
- .State. -

‘There can be no question or 1ending the credit of the’ state“if

- the Board of Regents employs a dealer in securities (ag tt
‘terms are defined in Article 579, V.C.S.) &s agent kb .effect
a particular transaction. In such a gituation,. the rule in

%
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{
Texee 15 clear --"title paesee to the: principel. 2 Tex. Juris,,
"Agenoy", Sections 139,154 and '155. Confirmation of-the order,
sworn invoices, &nd documénted vouchers: or - -otheér- documents used
in the regular course of business, verified-as .required by stat-
ute, would: neoeaearily be~requ1red at- the»time-peyment 15 mede.

Your second guestion-is. whether the Univeraity of Texas-is Te-
quired to pay the excise tax on the sale:.or trenerer or certi-
ricetes of etock.ieeued by e corporation. )

Pursuant to the ﬁroviaione or Article 8, Section 2, or the Con-
stitution of Texas, the Legislature lhas provided that.publiec
property used for pﬁblic purposes shall be exempt. from taxation.
Article ‘7150(4), v.C.8. ' Thus, the Pérmanent University Pund
would not be liable ror stock tranafer taxee:under the provieione
of Article 704Tm, V.C.S.

Bnder the Internal Revénue Code of 1954, the Univereity of Texae _
- -#ould -be - required to pay thé docujientary-stamp-tax under 26 U.8.C.A.,
Section 4321 unless the-security eoquired 1is: exempt under the pro-
: vieione of 26 U.S. c.A., Section 4382,

If the treneeotion 15 effeoted 1n the. Stete of- New York, 10 Con-,
Bol. -Laws of New York, Tax Law, Section 270, would require the -
payment of the tranarer tax. o

onsideretion of the provisions of Article 7, Seotione 10, 11, '
11 12 and 15. of the Constitution .of Texas, shows quite clearly
thet the only change in oiir Cohstitution affected by the adoption
of Article 7, Section 11(a) -was to increase the permissive invest-
-ments of the Permanent University Fund. .The sole parpose of the
endovment or non-expendable fund is to. produoe revenue to maintain
the institution endowed, and the new provision of the Censtitution- -
is mérely to aid in the procurement of that objeotive by the broed—
ening of the 1nveetment portfolio.

It 18 readily apparent that inveetmenta 1n diversified eeouritiee
will resiilt- in gains and losses, and Article 7, Section 1l(a) ex-
pressly accepts this principle in the adoption of the prudent man
rule of the Texas Trust Act (Arti.ole 'ruasb ke, V. c.s.) -

The question is whether these gains and loeeea ‘should be obarged
against the principal or income acebdunt.,

In State, ex rel, Attorne General v. Hatcher, State Treasurer,
115 Tex. 332, 281 8. W. 192, I9% (1926) the supreme. Court or
Texas c¢onsidered whether .certain funds of the University of Texas.
should be credited to the Permanent or Available Fund, and saids
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"It 15 provided ‘in- our Constitution that the
~ < - 'proceeds! of the land which-is: gone~ehall be~

_come & part .of the .permanent fund.- In other

_ words, not only the realty, but the resulting
personalty is a .part of that fund. Of course,
rroceeds arising from an alienation or ‘taking
of land, or any portion thereof, is usually
money or personalty. It was the intention of
the framers of our fundamental lav that thia
land, and each portion thereof, should alwaye
be in the permanent fund, It vwas foreseen
that it might be best to sell it. In that
event, it vas expressly provided that the sub-
stitute for the land should take 1ts place 1n
the permanent fund," '

.

That same constitutional’ provtiioh (Article T, Section 11) con-
sldered in_the.Hatcher case; supra, also expresslz provideg
that the.moneys.received- from--the -saie--of lands, -the grants,
unlimited. donatioris, and -appropriations- shall:.be-received "into
the Treasury..of-the. State" and. be-invested- in eertain-types of
.securities. with the interest thereon -being subject.to appro- .
piriation. for the purposes apeciried 1n Article 7, Section 10,
of the Conaztitution, - - _ _ _

When the -endowment fund .is used to purchase: corporate securi-n
ties, the principal of ‘the. investment will not lose ite identity
as & part of the Permanent University Fund, although the "interest
and dividends received" ghall become a part of the Available Fund.
Article 7, Sections 11 and 1l{a), Constitution of Texas. By the
same token, upon the sale of the investment the amount realized '
must return to the Permanent University Fund, -

With the above principles in view, your attention ia directed
to Chapter 519, Article V, Section 18(b), Acts of the 54th Leg-
islature, 1955, which recognizes the publication of the American
Council on Education as an authodritative -work, 0011eg and
University Business Administration; and directs the keeping

of financial accounts in accordance with that manual. . That, .
work drawe a distinction between endowment and. annuity funds, .
and as to endowment funds {under the heading Basic:Principles
gg)Accounting) the following rule is announced.(Volume l, Page

"Realized gains or losses on the éale bf’iﬁveat-
ments should be carried to the principal of the
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the funda 1nvoiwed, o to an -appropriate re-

. gerve-aeooiint for péoled tnvestments, Gains’
from the sale of- -assets of. this rund group do
not oon&titutg—&ncome»"—

Again, at page 92 of‘ tha.t aame-~volume-, we« ﬁ:nd thé rollowingv

"Gaina 4nd loasea on disposition-or endowment -
fund ‘investments are prihcipal transaetiona,
not 1ncome or expense.“

This Opinion 15 reatricbed to thc exact question uhich you- have
propounded, namely,.the proper theatment -of. gaine and losses’

on investments to be imade under the provisions of Article 7, Sec-
tion 11(a) .of the Constitution of Texss. - Accordingly, it should
not be considered as a guide for any other sta&e agency abuent ‘
1dent1ca1 constitutional proviaions. S R
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